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The complaint in this case is predicated upon what

may be denominated generally as unfair competition.

It charges FAI.SE and FEAUDULENT sale of "Gold

Drop" washing powder as and for "GOLD DUST" wash-

ing powder (Complaint, p. 11).

The complaint also alleges:

"The said defendant has, at the time and place and in

violation of your orator's rights aforesaid, caused to be



munufacturcd a washiiij^ oi- soap powder, WHICH IT

HAS PUT UP IN PACKAGES KESEMBLING IN GEN-

ERAL APPEARANCE TIJE PACKAGES OF YOUR
ORATOR'S SAID GOLD DUST, and iipou which pack-

ages the defendant lias applied the designation 'Gold

Drop.' " (Complaint, p. 10).

The «»eueral appearance of respondent's package as

compared with that of appellant, refutes without further

comment the above quotation from the complaint, but it

becomes material to remember same, as BY SUCH ALLE-
GATION counsel have brought complainant's case within

the authorities cited in their brief.

The complaint charges fraud or fraudulent intent, and

it must therefore be established by competent testimony,

in order to obtain the relief prayed for.

111. Watch Case Co. v. Elgin National Watch Co.,

94 Fed. 6G7.

Before proceeding to the discussion of the legal pi*opo-

sitions involved, we will notice the testimony introduced,

which bears upon the two questions of fact.

First—Does the respondent manufacture and sell its

v/ashing powder undei* the designation "Gold Drop" with

intent to deceive or mislead the purchasers thereof into

the belief that they are purchasing "Gold Dust" instead

of "Gold Drop"?

Second—What damage or injury has appellant suf-

fered, or may it reasonably apprehend, from the sale of

respondent's wa'sliing powder under the designaticm "Gold

Drop," as respondent uses it?

Counsel for appellant has filed an elaborate supple-

mental brief upon the first question of fact, to AAhicli we
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attract the court's attention, the statements in which,

evasive, uncertain and misleading' as they ai'e, we will

attemj^t to answer as we proceed.

It is so well ku'own, that the court will take notice

without testimony, tliat the tenitory in which "Gold

Drop" has been and will be sold, viz., Oregon, Washing-

ton and Idaho, constitutes a great prune belt of the United

States, and prominent among the different varieties is

wbait is known as the "Gold Drop prune" or "plum." It

would be ditlficult for one who does not know, to success-

fully analyze or guess at the reasons for the aissumption of

an abstract name for a product of this kind, and we have

no excuse to offer for the assumption of the name "Gold

Drop," because it was the name of a natural product of a

territory in which "Gold Drop" was to be sold. But we
assert as a POSITIVE FACT that such was the reason;

not an excuse, as counsel would have it inferred from the

spirit of his argument (Luckel, 70-94).

AYliat more natural to the honest manufacturer, than

when, in the choice of a name for a product, he chooses

innocently, without intent to defraud or palm off his

goods as that of a competitor, a name that is similar in

sound, that he dress his package so ENTIEELY AND
STEIKINGLY different from that of his competitor, that

the use of the name does not injure that competitor.

If, as counsel's insinuations and innuendos indicate,

the respondent desired to palm off his powder as that of

tlie appellant, it seems to us plain to a demonstration that

it has taken the very steps to prevent it. It might have

simulated more closely with a different name, which might

have run the gauntlet of the courts, but the name "Gold

Drop" this respondent desired, and in order to be able



to UNO it and sell the product as its own, and avoid con

fusion, it prepared its label, a« shown to this coui't.

(.^'ounsel argued that respondent knew all about "Oold

Dust," and emphasized the expression which Mr. Luckel

made, that they prepared the label, as the coui-t now sees

it, to avoid trouble with Fairbanks.

Is that not evidence of good faith? We have noth-

ing to Siij with regard to the authorities cite<l b^' counsel

in their supplemental brief. They are in the line witJi

the general principles for which we contend; there is no

difference between counsel and ourselves as to the law

(taking counsel's complaint and brief seriously), but coun-

sel do not apply those principles with fairness to re-

spondent. The intention of respondent in placing its

washing powder upon tlie market in the nmnner por-

trayed before this court is not MATERIAL for two rea-

sons:

First—If respondent could palm off its washing pow-

der for that of "Gold Dust" by its design, either innocently

or otherwise, the court would relieve by injunction.

Second—If respondent intended to palm off its prod-

uct for that of the complainant, and DID NOT SUC-

CEED by reason of the dissimilarity in the design, the

court would not award the remedy.

Viewing this case from the agreed statement of the

law, what effect has the brief of counsel upon the facts;

thirty-seven pages devoted to showing that the intention

of respondent was fraudulent, while their opening state-

ment, quoting from Stuart v. F. G. Stuart Co., is, that the

intention of the respondent is immaterial.

The argument of counsel in their additional brief, as

well as original brief, supports our contention, viz., that
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respondent's purpose is immaterial, the oourt looking

solely at the IHCSULT and the EFFErr of respondent's

acts.

Is the purchasino public deceived or misled? And we

assert most strenuoiislv that that is the only question

in this case. Actual deception is the best proof of the

result of respoudeut's act in choosin<>' "Gold Drop'' as a

name for its washinjj,' poAvder.

On pajie 85 of the transcript, Mr. Oowley was asked

if he ever found any unfair competition with the defend-

ant. (Vunsel for appellant objected to the question, which

objection was sustained. This question was material, and

the witness was the person who would or could know

the facts pertinent to an equitable determination of this

case.

In the absence of such proof, the only evidence is the

mianner in which the two names are used, and this is pre-

sented to the court by the paika<>es in evidence, from

which testimony the court shall conclude that the public

may or may not be misled.

Referring to the testimony, we. most respectfulh' sub-

mit that the appellant has manufactured a case, and has

not placed itself before this court in such a position that

it can represent that portion of the public which it claims

may have been or may be misled.

The two witnesses, ]Mr. Kahn and ]Mrs. Orowley, a

clerk in the office of appellant's attomeys, and the wife

of the appellant's rejUTsentative at Portland, WERE
XOT deceived; and the true test is deception. It is not

the offerin<]: or tenderiuf*- or handiuG; out to a purchaser

"Gold Drop" for "Gold Dust," but it is accepting "Gold

Drop" as "Gold Dust," that constitutes the deception. In
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other words, evidence of deception proffered by appellant

lacks the element of deception.

Api>ellant, we will saj'^, desired to enjoin the use of

the name "Gold Drop," and in order to do so must pro-

duce evidence, not as to the similarity of the packa<i;t^

in which "Gold Drop" and "Gold Dust" are presented to

the public, but as to the public having been misled, or as

to the probability of its being misled in the future.

Thc^'e is absolutely no evidence of the public ever

having been misled, for ]Mr. Kahn and Mrs. Crowley were

not deceived, and the case therefore comes back to the

use of these names by the respective parties, as they ap-

pear before this court.

Arguing this case upon its merits, standing firmly

upon the FACT that the name "Gold Drop" was chosen

without any intention of trading upon the name "Gold

Dust."

We most respect full}' submit that the argument of

counsel referring to their own witnesses, subpoenaed on

their own behalf, partakes at least in appearance of the

elements of a manufactured case.

Mr. McCowan, Mr. Bergman, Mr. Albers, Mr. Mitch-

ell, Mr. I>urkheinier, Mr. Everdiug and Mr. Samuels were

all subpoenaed in this case by comjilainaiit, and not one

of those gentlemen was called to testify. If they knew

anything they should have testified, if they did not know

any matter material to the determination of this case

they should not have been subpoenaed.

Mr. Williamson and IMr. Bergman telephoned Mr.

Luckel after they had been subpoenaed, wanting to know

what the i>iaintiff wished them to testify to.



Counsel devotes a gi-eat deal of space to the sup-

posed conversation between these witnesses and Mr.

Luckel, all of which is summed up as shown by Mr. Luck-

el's evidence, wherein he states that Mr. Williamson

wanted to know what complainant wanted to know of

him, and Mr. Luckel told him he did not know (71), which

illustrates all of the testimony upon this point. We sub-

mit that as the truth, and counsel wanders into the re-

gion of imagination to conjure up some fraudulent or

ulterior purpose, which they at the same time declare to

be immaterial.

The evidence in this case shows absolutely no other

conversation between ]\[r. Luckel and witnesses SUB-

POENAED by appellant, and yet, counsel having called

all of these gentlemen before the court, denied them the

privilege of testifying, but presumes to make an argu-

ment, and present a reason to this court in this manu-

factured case by virtue of not calling these witnesses to

testify, for stopping the sale of washing powder under the

name of "Gold Drop."

We assert that these witnesses were not subpoenaed

in good faith. The two witnesses, Mr. Kahn and Mrs.

Crowley, were not deceived; their evidence presents no

condition upon which the court could render judgment

that respondent is palming off its goods as those of appel-

lant, but in truth and in fact the choice of name was an

honest and innocent one, and the result of their choice is

not injurious to the complainant.

Concluding our argument with relation to the facts

in the case, we most respectfully submit that the appear-

ance of these packages, the use of the name "Gold Drop,"

as shown to this court, under which respondent's wash-
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iiij;' powder is sohl, is the iiuitcrial, contidHinji: testimony

ill tliis case.

The (nideiiee disclosed tliat over tlire<^ years elapsed

between tlie time that appellant obtaineil information as

to the use of the name "Gold Droi)," as shown to this

court, and instituting;: tliis suit.

We deem this to be a i)ractical exposition of the virnv

of appellant itself as to the i)robability of deceivinj^ the

public by the use of the name "Gold Drop," and as a mat-

ter of law it concludes appellant from claiminj; anytldnji

in the shape of profits or an accountinj». Indeed, the

ax>pellant has made no claim for past profits, and the

matter has not arisen to the dijiiiity of an issue in this

case.

Counsel has made <ireat efTort to portray the similarity

between the two trade names to the ear. We submit that

there is less similarity to the ear than to the eye in these

two names, and, as they are presented to the eye, they

are accompanied with tlie colors, etc., of the label.

We are willing;-, however, to discuss this case upon a

broader view of the equitable principles involved than

simply the presence or absence of a fraudulent intent on

the part of the respondent, and will rest it upou the

equitable uround that there has been no invasion of

appellant's rif»lits by this respondent innocently or other-

wise.

The rif>ht to the remedy exists when some Pl\OP-

ERTY RIGHT HAS BEEN INVADED or INJURY SUF-

FERED or may be REASONABLY apprehended.

The use of a, trademark or trade name may be en

joine<l, even if its owner was innocent in its sidcction,



but before the reniedj by injunction can be applied the

complainant must show that its use bj- defendant has in-

jured him or that there is good cause to believe that it will.

An elementary rule in cases of this kind is that the

application of the principles above quoted to a given

case is determined by the facts and circumstances o| such

case.

In the words of the learned judge who delivered the

opinion in the case of Clias. S. Higgins Company v. Hig-

gins Soax) (Company, 144 N. Y. 469:

"Whether the court will interfere in a particular case

must depend upon the circumstances; the identity or simi-

larity of the names ; the identity of the business of the re^

spective corporations; how far the same is a true descrip-

tion of the kind and quality of the article manufactured,

or the business carried on; the extent of the confusion

which may be created or apprehended, and other circum-

sitances which might justly influence the judgment of the

judge in granting or withliolding the remedy. Whether

upon equitable principles the remedy should have been

awarded in this case, upon the facts proved and found, is

the question in this case."

That tlie name "Chatter Book" was declared in a

given case to be an infringement upon the use of the name

"Chatter Box" constitutes no reason per se that "Gold

Drop" should be decided to be an infringement upon the

name "Gold Dust."

Counsel for appellant suggest that if, having pre-

pared a package distinctly unlike that of complainant,

defendant had made use of the designation "Gold Dust,"
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the reaHoninj? and arf;nuient of Judj^e BHlinj::^' bas(Ml

upon tlie distinctive appearance of defendant's package

would liave been ju«t a« pertinent in the case before us.

We answer, sucli statement is begging the question,

as that is the point in issue, in other words is respondent

by the use of the name "Gold Drop"APPKOnUATINO to

its own use tlie name "GOLD DT'ST," or expressing it in

another form, lias appellant the right to the exclusive use

of the name "Gold Drop," as applied to washing i)owder,

ais well as the name "Gold Dust"?

We contend that appellant has no such exclusive

right to the use of the name "Gold Drop" as apjdied to

washing powder; that UNDER THE CIKCU:MSTANrES
of this case no property right has been invaded, no injury

suffered, or can be reasonably apprehended, and therefore

the right to the remedy does not exist.

As a, general statement of the rule, and certainly as

comprehensive as appellant could claim, we would sug-

gest that a property right has been invaded and injury

suffered, or may be reasonably apprehended, when one

manufaicturer has so imitated the product of his competitor

that the purchasing public, exercising the ordinary care

and prudence common to the class of people who purchase

such article, may be led into the belief, either by the

manufa(;turer himself or by unscrupulous dealers, that

they are buying the product of one manufacturer when

in truth they are not.

In view of the foregoing statement of what may well

be termed elementary principles, and which at the same

time eliminates from this argument much of appellant's

brief, we most respectfully submit our view of the adjudi-
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cated cases cited by counsel and others applicable to the

proper determination of the case at bar.

Burnett v. Phalon, 3 Keyes, 594.

In this case the use of the word "Cocoine" was en-

joined as an infringement upon the word "Cocaine." It

appeared that complainant used the word "Oocaine"*upon

bottles of hair wash, and that subsequently defendant, in

the same line of business, commenced the preparation and

sale of a similar compound in bottles NOT UNLIKE those

containing complainant's compound, with labels under the

name and title "Cocoine," and that defendant had placed

this name upon a like compound with that of complainant

FOR THE PURPOSE OF DECEIVING THE PUBLIC
AND INDUCING IT TO BELIEVE THAT THEIR
COMPOUND WAS THAT OF THE COMPLAINANT.

In that case FRAL^D was found, as a fact the AP-

PEARANCE of the respective bottles was NOT UNLIKE,

and the two words are differentiated only by one letter,

the "a" and "o," which letters are often mistaken one for

the other in ordinary print. It appears in the middle of

the word, the general result being that it would be easy

to dress up a p>ackage so that the distinguishing letter

could with GREAT DIFFICULTY be detected.

Glencove Mfg. Co. v. Ludeling ^[fg. Co., 22 Fed. 823.

It was sought in this case to enjoin the use of the

word "Maizharina," as infringing upon the use of the word

"Maizina."

Judge Wallace says, at page 824: "It is quite obvious

that the defendants' word and PICTURE, as applied by

him to the packages of the corn flour IN CONNECTION
WITH THE SIMILARITY of his packages in form,
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COLOlt, SIZE, PKINTIN(J and OTIlKK CHATIACTEII-

ISTICS. :n-(' well calculated to lead imrcliaKers to confuse

the identity of the products'of the respective ])arties. As

thus used by him, it would seem clear that he has PUK-

POSELV simulated the complainant's devices for distin-

guishing;- his product from those of others. If the decis-

ion were to depend solely upon the question of a substan-

tial similarity in the SOXOKOUS PKOPEKTIEH be-

tween the word used by complainant and that used by the

defendant, decisions in analagous cases furnish suflficient

authority for granting an injunction."

Then citing certain well-known cases, the learned

judge declares that then, viz., where decisions do depend

upon the sonorous properties of the words, the resem-

blance must be such as to deceive persons using ordinary

caution, and continuing the conrt says:

"But the question vrhether the defendant has color-

ably imitated the complainant's trademark is not to be

solved merely by considering the resemblance between the

words themselves. If the defendant has dressed his word

in such accessories that it may be mistaken for the com-

plainant's word, that circumstance is not to be overlooked.

A word used as a trademark is addressed to the EYES as

well as to the ears of purchasers of the article to which it

is applied. It CANNOT be DISASSOCIATED FROM
ITS SURROUNDINGS when the inquiry is whether, as

used, it is a colorable imitation of another's trademark."

Celluloid Mfg. Co. v. Cellonite Mfg. Co., 32 Fed. 94.

In this case the fraudulent intentions of the defendant

to palm off its product as that of the plaintiff was dis-

tinctly declared by the learned judge who delivered the

opinion.
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Defendant had been doing business under the name

of "Merchants' Manufacturing Company," when, after

plaintiff had built up a prosperous business under the

name of "Celluloid Manufacturing Company," defendant

incorporated under the name of "Cellonite Manufacturing

C^ompany."

Justice Bradley, commenting upon this sudden

change of name, says: "It will take a great deal of expla-

nation to convince any man of ordinary business experi-

ence that this change of name was not adopted for the

purpose of imitating that of the old, successful company."

After remarking upon the apparent bad faith of de-

fendant, the court continues: "Similarity, not identity, is

the usual recourse when one party SEEKS TO BENEFIT
HIMSELF BY THE GOOD NAME OF ANOTHER.
What similarity is sufficient to effect this object" (what

object if not to deceive the public, which we contend is

not in the case at bar) "has to be determined in each case

by its own circumstances. We may say, generally, that

a similarity that would be likely to deceive or mislead an

ordinary, unsuspecting customer is obnoxious to the law.

Judged by this standard, it seems that, considering the

nature and circumstance"=i of THIS CASE, the name ^Cello-

nite INIanufacturing Company' is sufficiently similar to that

of the ^Celluloid Manufacturing Company' to amount to an

infringement of complainant's name. Their general simi-

larity, ADDED to the other parts of the names, makes

a whole which is calculated to mislead. I think that,

UNDEB THE CIRCUMSTANCES of the case, that the

word ^Cellonite' is sufficiently like the word 'Celluloid' to

produce the mischief which is within the province of the

law. I SAY UNDER THE CIRCUMSTANCES of the

case. By that I mean the previous nomenclature applied
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to the articles as iiianiifaetiired by difTerent persons.

Other manufacturers have, called the product, as manu-

factured by them, by names quite unlike this, as 'pasbo-

sene,' 'li<»noid,' 'chrolithion,' etc., so that a wide difference

in desiji^nation and markinj*- has existed between the com-

plainant's <;oods and tliose of all others. The adoption

now of a word and mark so nearly like tlie complainant's

as 'Cellonite' cannot fail, it seems to me, to mislead ordi-

nary purchasers and to deceive the public."

In the reported case the word "Cellonite" appears

more like "Celluloid" than in appellant's brief, as it is

spelled differently.

That case was decided upon the fact of fraud, and

the FACT that the word "CeUonite," as used by defend-

ant, would deceive and mislead the public.

Estes V. Leslie, 29 Fed. 91.

The opinion as reported is so short and to the point,

sup^jT^estinc: the principles for which we contend, that we

reproduce same in full:

"The name of 'Chatterbook,' as printed upon the cover

of the defendant's books, is, in my opinion, an imitation

of the name 'Chatterbox,' WHICH BY ASSOCIATION
WHEN USED upon books of a juvenile character, points

distinctively to the oric^in or ownership of the books to

which it is applied; and the use by the defendant of the

name 'Chatterbook' upon the books which are represented

by exhibits in the case, the same beinp; books of a juvenile

character, OF THE GENERAL APPEATJANCE, STYLE
and MANNER <')F COVER of complainant's books, should

be enjoined pendente lite."

City of Carlsbad v. Kutnow, 71 Fed. 168.
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Complainant sought to enjoin tlie use of the word

"Carlsbad" as applied to salt crystals. The case and prin-

ciples of law enunciated therein h^ve no application to facts

in the case at bar. In the reported case it was found that

the City of Carlsbad was the only place, and its succes-

sors in interest in this product were the only persons that

produced the genuine "Carlsbad Sprudel Salt," while de-

fendant was manufacturing a spurious article and repre-

senting it as genuine, that is, as being the product from

the only place the genuine article could be produced, viz.,

Cai'lsbad. It was well known that complainants had

alone put up for a long time the genuine Carlsbad Waters,

and the whole case is taken up with a discussion of the

differences betv\^een properties of the genuine and the

spurious, as analyzed by experts.

The lower court said, which declaration was evi-

dently approved by the appellate court: "If defendants

procured genuine Carlsbad Waters or Salts and put them

up in DIFFERENT FOEM, or with ingredients to im-

prove their taste, or vary their effects, these words (Im-

proved Effervescent Carlsbad Powder) would be TRUTH-
FUL, and they would seem to have a clear right to use

them in such preparations."

And the lower court decided that the case might be

opened up for that purpose, but defendant refused to take

advantage of the opportunity.

Counsel states in their brief, with respect to this

case: "The difference in the two articles was obvious at a

glance."

We have been unable in the reported case to inspect

the design of the tr^'o articles, as neither is represented
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therein, and are therefore unable to acquiesce in counsel's

statement.

*

Congress Spring Co. v. High Kock Spring Co., 45

N. Y. 291.

This ease went up on demurrer to the complaint, and

the court, speaking by Judge Folger, at page 301 of the

opinion, says : "The exhibits annexed to the complaint tend

to show that the defendants are using marks and inscrip-

tions WHICH DO RESEMBLE in many respects those

previously adopted by the plaintiffs. The COMPLAINT
shows the intent of the defendants to deceive the public

by certain marks and inscriptions of a form SIMILAR to

those of the plaintiffs, and to induce the belief by it that

the article sold by the defendants is the same article sold

by plaintiffs, and that they are selling the same to per-

sons wishing to buy it, as the original Congress Water

from the Congress Spring of the plaintiffs."

Johnson et al. v. Bauer et al., 82 Fed. 662.

In this case defendant was enjoined from using a

Maltese cross or other description of cross of RED COLOR,

as the MANNER IN WHICH IT WAS USED created

confusion, and it further appears that the both kinds of

plaster were called "Red Cross Plasters."

In this case the GENERAL APPEARANCE of the

package of defendant was held to be so similar to that

of complainant as to cause confusion among purchasers

thereof exercising ordinary care.

N. K. Fairbank Co. v. R. W. Bell Mfg., 77 Fed. 869.

Counsel for appellant seem to rely upon this case as

conclusive of the case at bar, but if we read the opinion
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of the learned judge correctly it most certainl}^ estab-

lishes the principle for which we contend.

An inspection of the respective packages shows not

"IDENTITY but SIMILARITY" to a marked degree in

the general appearance, by reason of which it was de-

clared by the court that the intention of defendant was

fraudulent, and that it, defendant, had attempted to foist

upon the public its own manufacture as that of complain-

ant, and APPROPKIATING the benefit of coanplainant's

advertising and capital.

The court say: "What degree of similarity must exist

to warrant the intervention of the court cannot, in the

nature of things, be specifically defined in advance.-'

Then, quoting from McLean v. Fleming, 9(> U. S. 254-

256, as follows: "Much must depeind in EVERY case

upon the appearance and special characteristics of the

ENTIRE DEVICE. * * * * if the form, marks,

contents, words or the special arrangement of tlie same

or the general appearance of the alleged infringers' device

is such as would be likely to mislead one in the ordinary

course of purchasing the goods, and induce him to suppose

he was purchasing the genuine article, then, the similitude

is such as entitles the injured party to equitable protec-

tion. * * * * I^^^t a court of equity will NOT IN-

TERFERE when ordinary attention by the purchaser of

the article would enable him at once to discriminate one

from the other."

Then, turning to the case before it, the court con-

tinues: "Written descriptions of labels and wrappers are

nearly always most unsatisfactory. Certainly it was not

the use of the NAME either of the maker or of the pills,
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for continued use of such names was enjoined only when

used with particular varieties of label or wrapper."
»

The case then proceeds with statements of the value

of "(lold Dust," its expensive advertisinj>:, etc., as in the

case at bar, and at pa^^e 87G the court reviews the circum-

stances relating' to defendant's deception in palming off

its product as "Gold Dust," which from the opinion seems

to violate the first principles of fair dealing.

neir et al. v. Abrahams et al., 82 N. Y. 519.

This was a case where complainant had adopted the

word "Pride" as a trademark upon boxes of cigars. De-

fendants used the same word as a trademark upon their

brand of cigars. An injunction was granted for two

reasons:

First—Under the statutes of that state it was made

a misdemeanor to affix to any package a label, etc., which

shall designate the article by a word or words which shall

be wholly or in part the same to the eye or in sound to

the ear as the words previously used by any other person

to designate goods manufactured by him.

Second—The court declared that complainant had the

absolute right to use its trademark "Pride" exclusively,

and no other person could use the SAME TRADEMARK
in any dress. With which declaration of the law we do

not take issue, but most respectfully submit that we are

arguing the question as to whether or not "Gold Drop"

is the same as "Gold Dust" in its present dress, or suffi-

ciently like it in its present dress as to cause confusion.

Chas. S. Higgins Co. v. Higgins Soap Co., 144

N. Y. 402.
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In this case the court found that such confusion had

arisen that the public would be misled by the similarity

of the corporate names AS USED BY THE PARTIES,

the complainant having the superior right.

The court say, however: "If the right of the plaintiff

to relief depended EXCLUSIVELY upon the comparison

of the corporate names of the parties and the inferences

to be drawn from such comparison alone and WITHOUT
EEFERENOE TO ANY EXTRINSIC FACTS, it might

well be doubted whether the names are so similar that the

court could find that confusion and injury would be likely

to arise."

And the court proceeds to discuss those "extrinsic

facts" which controlled its decision.

N. K. Fairbank Co. v. Central Lard Co., 64 Fed. 133.

The distinction between that case and ours is start-

ling indeed when we apply the general rule that if there

is reasonable probability of damage to complainant or if

defendant innocently or otherwise puts into the hands of

unscrupulous dealers or tradesmen the means of deceiving

the public or injuring the complainant, the right to the

remed}^ exists.

Without remarking upon the unusual similarity of

the names of the articles in appearance, we quote from the

opinion this remarkably distinguishing fact: "Defendant

sold under its own trade name and, except in the use of

the word "Cottoleo" stencilled on tierces and tubs, did not

simulate the labels or packages used by complainant.

This article, however, is frequently sold in tierces to

bakers, and in tubs to grocers, who sell it to customers

from such tubs by the pound; so THAT THE CUSTOM-
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EK DOES NOT NECESSARILY SEE THE PACKAGE
AT ALL.

Raymond v. Koyal Baking Powder, 85 Fed. 231.

In this case the learned jndge remarlced in strong

terms upon the falsity of appellant's label, and as illustra-

tive of tlie general principle for which we contend is con-

trolling in the case at bar, says: "The appellant * *

recommenced business in the city of Chicago in the year

1894, using LABELS which were Clearly adapted and in-

tended to, and which clearly would impose upon the pub-

lic the article he made and sold as the article manufac-

tured and sold by the appellee. * * * * i>he attempt

to palm off these goods as the goods of the appellee is

shown not only in the similarity of the LABELS, but in

the character of the circulars issued. * * * ^ The at-

tempt at fraud is palpable and bold, and lacks even the

redeeming merit of ingenious concealment."

In the case of Colgate v. Adams, 88 Fed. 899, the

court holds that the use of the word "Cashmere" by the

defendant is calculated to mislead the public into the

belief that they are buying complainant's product, which

principle, we contend, must be found as a fact before the

remedy can be awarded.

In the case of Selchow et al. v. Baker et al., 93 N. Y.

59, the only question presented and decided by the court

was whether or not the words "Sliced Animals," "Sliced

Birds" and "Sliced Objects" are capable of being appro-

priated as a trademark, and no question whatever of in-

fringement of questions of fact enters into the decision of

the court.
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So do the other cases cited b}^ counsel for appellant

rest eutireh' upon the principles of law which we have

heretofore suggested, and we would not be understood as

contending for any other or different rules of law than as

iu those cases enunciated.

However, we would submit other authorities of our

own, (U^clarative of the rights of the respondent to use

tlie word "(xold Drop'' iu the uiaimer in wliicli it is used:

Van Camp Packing Co. v. Cruikshank Bros., 90

Fed. 814.

Allen B. AVrisley v. Geo. E. Rouse Soap Co., 87

Fed. 589.

Manufacturing Co. v. Trainer, 101 U. S. 51.

American Brewing Co. v. St. Louis Brewing Co.,

17 Fed., Mo. App. 14.

Brown v. Doscher, 147 N. Y. 647.

Badam v. Microbe Desti'oyer Co., 81 Tex. 133.

(jilman et al. v. Hunnewell et al., 122 Mass. 147.

Philadelphia Mov. Mfg. (^o. v. Kouss, 40 Fed. 586.

Columbia Mill Co. v. Alcorn, 150 U. S. 467.

McLean v. Fleming, 96 U. S. 251-253.

Scheuer v. ]^Iuller, 74 Fed. 225.

Proctor »S: Gamble (\). v. Gh^be Refining Co., 92

Fed. 357.

Karn v. Diamond Steel Co., 86 Fed. 711.

Lore V. Harper Bros., 86 Fed. 482.

American Waltham Watch Co. v. Sandman, 9»

Fed. 330.

(\)atcs V. :Merrick T]iread(\)., 149 T'. S. 562.
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The intention of an nll('«;e(l infrinj^er to deceive piir-

rlia.scr bv the use of the simulated trademark furnishes no

j^round of relief unless the similarity between the two

marks is of a character to accomplish such pui-pose.

Kann v. Diamond Sti^el Co., SO Fed. 711.

We quote from the opinion of Judj»e Sanborn at page

712: "A considerable part of the evidence and argument

for the appellant was devoted to establishinjj the fact that

Ivobert J. ^larx and the appellees adopted and used the

"Diamond," and a picture of a radiant diamond, with the

intention of deceivinjij purchasers and divertinj; the busi-

ness of the apellant. The conclusion we have reached ren-

ders it unnecessarv' to consider this evidence. If Eobert

J. Marx and the appellees ever had such a purpose, they

never used any means CALCULATED TO ACCOMPLISH
IT, and they adopted those admirably suited to defeat it.

Their INTENTION, therefore, becomes IM:MATEEIAL.

A wrono- done or threatened, and consequent injury or

probable injury to the complainant are INDISPENSA-
BLE ELE]NrENTS of every cause of action. The intention

to injure another if no injury is done and never will be

done constitutes no around for relief."

And, referring" to the fjeneral rule under wdiich the

relief prayed for is awarded, the learned jud,£:e says: "But

the question whether or not others may use as a trade-

mark a word or symbol that may be called by the same

name as a symbol used by complainant depends entirely

upon the answer which the facts of the case ^ive to tlie

basic question whether or not the use of such a word or

symbol is calculated to induce ordinary purchasers to buy

the article offered under it, in the belief that it is the

article made or sold by complainant. Here as elsewhere

in cases of this nature, relief may be planted if the acts
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of the alleged infringer are calculated to mislead the

public, to deceive the purchasers, and to defraud the com-

plainant, and if they are not it will be withheld. DECEP-

TION OK PROBABLE DECEPTION is still the test of

the right to the relief.

Counsel has ingeniously in their brief placed in cold

print the two words "Gold Dust" and "Gold Drop" (Brief,

p. 27), so that the greatest similarily possible is portrayed,

but we must respectfully submit that placing these names

in such manner before the court is not correctly stating

the facts in this case.

Neither product is sold in that style or manner, but

both are offered to purchasers in the exact style and dress

as shown by the exhibits, and, in order to determine

whether or not the purchaser of "Gold Dust" would likely

be misled, the court must put itself in the place of such

purchasers and examine the respective articles as they

are offered for sale.

In our opinion there is not the remotest resemblance

between "Gold Dust" and "Gold Drop," as used by the

respective manufacturers, nor is there the slightest prob-

ability that a purchaser, using, in the words of Judge Bel-

liner, "any care whatever," whether he had purchased

"Gold Dust" before or not, would ever be deceived.

The case of Sterling Bemed}^ Co. v. Eureka Chemical

& Mfg. Co., 7 Fed. 704, subsequently affirmed by the Court

of Appeals for the Seventh District, is directly in point.

"No-To-Ba,c" was a remedy for the tobacco habit,

manufactured by comi)lainant and sold UNDER THAT
NAME, a trade name as is claimed for "Gold Dust." De-

fendant sold a tobacco habit remedy, and called it "Baco-

Curo," and it was sought to enjoin the use of this trade
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iijiiiic iii)(»n tlie tlieory, as in the case at bar, of unfair com-

petition.
,

Tlio court, after reniarkinj; tliat tlierc was no direct

evi(l(Micc tliat an.v ])iircliaser has ever l)ccn deceived into

piirchasino- tlie defendant's remedy under tlie belief that

lie was buyin<» tliat of complainant (nor in the case at bar

is there any such evidence) proceeds to distin«»uish be-

tween the tablets of both parties and the boxes as they

appear when offered for sale, and then says, at pajje 708:

"Indeed,! think all the circumstances fj^o to show * *

that the competition was lawful, and that there Avas no

intention of deceivinji; the public into purchasinj^: defend-

ant's «»oodsas and for the complainant's."

Desirino- to use "(xold Drop" for reasons heretofore

explained, respondent took extraordinary pains to pre-

vent the possibility of deception by dressing; its packa,i:;e

in such manner that the differences between the p^eneral

appearance of "G(dd Drop'' and of "Gold Dust," as they

are placed upon the market, are so conspicuous and distin-

guishing" that no one could be deceived.

The court of appeals, affirming- the decision of the

lower court in SO Fed. 105, speaking by eTudge Jenkins,

applies the same test, viz. : IS THE INFRINGING ARTI-

CLE SO DEESSED that it is likely to deceive persons of

ordinary intelligence, in the exercise of the slight care

ordinarily bestowed in purchasing an article, to mistake

one man's goods for another?

The remarks of the learned judge, at page 108 of the

opinion, we refer to as peculiarly applicable to the case at

bar.

The case of Proctor Gamble Co. v. Globe Refining Qo/^Z^Ufi

is a case practically identical with the case at bar. The
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use of the name "Everybody's Soap" was sought to be en-

joined as infringing upon the use of the name "Every Day

Soap."

This trade name, "Everybody's Soap," was used by

defendant on wrappers entirely different in appearance

from the wrappers upon which appeared the trade name

"Every Day Soap," but we submit that the respective

trade names, as to their "sonorous properties," were de-

cidedly alike.

The court, speaking by Judge Severens, after care-

fully analyzing the characteristics of the respective labels

upon which the two names appeared, say:

"Each case depends upon its own facts and circum-

stances, and must be decided upon the application thereto

of SETTLED PRINCIPLES which have received no sub-

stantial modification in recent years. The CARDINAL
RULE upon the subject is that no one shall, by imitation

or any unfair device, induce the public to believe that the

goods he offers for sale are the goods of another, and

thereby appropriate to himself the value of the reputation

which the other has acquired for his own product or mer-

chandise."

The more critical the examination of the authorities

the more apparent becomes the motive of counsel for ap-

pellant when they alleged, in substance, that respondent

was selling washing powder under the designation "Gold

Drop" in packages resembling in GENERAL APPEAR-
ANCE "Gold Dust," as, in order to deceive the public,

these two packages MUST resemble each other in general

appearance.
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The case last cited discloses the rule of law upon facts

so similar to those involved in this case that it seems to
*

us practically decisive.

Contending- aswe do that there is not only no evidence

of fraudulent intent either to deceive the public or injure

the complainant, but an entire absence, on the merits, of

such purpose on the part of respondent, that appellant is

standing- upon the bare technical ground of the similarity

in the sound of the two names, "Gold Dust" and "Gold

Drop," without any regard whatever to the equitable prin-

ciple which must control, viz. : the probability of deceiving

or misleading the public by the use of the name "Gold

Drop" as respondent uses it, regardless of the entire ab-

sence of any probability of injury to itself, we have pre-

sented this case with a view to its determination upon a

broader conception of the rights of the respective parties,

and respectfully submit that the judgment of the circuit

court should be affirmed.

CAKE & CAKE,

Counsel for Respondent.

-MOOSON CO., POPITL


